CALIFORNIA LAW REVISION COMMISSION STAFF MEMORANDUM

Study B-700 April 10, 1996

First Supplement to Memorandum 96-23

Unfair Competition (Mansfield comments)

Attached to this supplement is a letter from Alan M. Mansfield concerning
unfair competition. Mr. Mansfield forwards an article from Spray Technology &
Marketing that he contends provides information relevant to the Commission’s
study.

The staff has a few comments on statements made in the letter that do not
accurately characterize the course of the unfair competition litigation study:

1. Mr. Mansfield states that the Commission decided to go forward with the
study “based on” the submission by the Coalition of Manufacturers for the
Responsible Administration of Proposition 65. The staff does not know what
each Commissioner bases his or her vote upon, and we would hesitate to guess.
But it is inaccurate to suggest that the Coalition letter is the basis — in fact, it may
have played no role at all, since as Mr. Mansfield points out it was received only
two days before the January meeting. (The staff cannot resist the temptation to
note that the attached letter suffers from the same defect.)

2. Mr. Mansfield states that “over 15 letters were submitted ... explaining that
there was no problem.” This overstates the case. While we have not gone back
and reread all the letters received in the course of this study, in general the letters
have been from environmental or consumer groups who understandably do not
want to see any change that might impose any burden or limitation on the open-
ended rules currently in place. These letters do not “explain” that there is no
problem. They argue and assert that there is no problem. The defense bar has not
written to explain that there is no problem.

3. Mr. Mansfield’s attempts to hinge the Commission’s continued study of
unfair competition litigation on the Coalition’s submissions and his evaluation of
whether there is some special quality to the disputes between the Coalition and
As You Sow in the Proposition 65 arena. This does not accurately characterize the
history or focus of this study.

Respectfully submitted,

Stan Ulrich
Assistant Executive Secretary
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April 10, 1996
VIa FACSIMILE
Stan Ulrich .Law Revision Commission
CALIFORNIA LAW REVISION COMMISSION RECEIVED
4000 Middlefield Road
Room D1 _ APR1 0 1996

Re: Study B-700 -- Unfair Competition Revigiong

Dear Stan:

_ I enclose a copy of an article from the January 1996 issue of
Spray Technology & Marketing for the Law Revision Commission's
consideration and review. While possibly an obscure reference, it
brings new evidence to the question whether the Law Revision
Commisgion needs to preoceed with proposed major revisions to
Business & Professions Code §17200 which would substantially alter
the "delicate balance" that exists in §17200 litigation. '

As you and the Commission members may remember, after hearings
in which Senator Kopp expressed the positicn that it appearxed there
was no problems to fix, a notice was sent asking for evidence or
gtatemente explaining whether there were systemic problems in the
litigation and settlement of Buginess & Professions Code §17200
actions. While over 15 letters were submitted to the Commission,

"~ both from the public and private gactor, explaining that there was
no problem, only one submigsion wae provided from a defense group
known ag the Coalition of _Manufacturers for the Responsible
Administration of Propoesition 65 {"Coalition of Manufacturers") by
Stanley Landfalr -- a belated submission a@ent just two days before
the Commission’s January meeting. Based upon that submission the
Commiesion decided that there was sufficient evidence to go
forward, despite what appeared to be an isolated argument between
a number of Mr. Landfailr’e clients and a group known as "As You
Sow," which specializes in Proposition 65 litigation. The
Commission voted to proceed, but with the expreas underegtanding
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that it would later reviait the question as to whether there was a
need to go forward.

In the intervening two months, other than an occasional
anecdote from defendants’ counsel, there has been no evidence of
any systemic problem with litigation under Bueinese & Professions
Code §17200C. However, what is now available is an article
describing the purpose of the Coalition for Manufacturers.

According to this industry publication:

nan industry group was formed Lo counter [As You Sow]
actions. We contacted the Coalition of Manufacturere for
Responsible Administration of Proposition 65 to learn
what was being deone. Stanley W. lLandfair, an attorney
with McKenna & Cuneo law firm in Los Angeles . . . is
administrating the legal needs of the Coalition."

In April 1995, the Coalition of Manufacturers filed a petition
with OSHA "seeking to cut off such [Proposition 65] actiocns." The
goal of euch a submission, according to Mr. Landfair, was to
neffectively foreclose the epnforcement OFf Propogition €5 in the
workplace, at least inscfar as Proposition 65 presently is enforced
by private party bounty hunters to impose warning requirements on
products that are distributed into California in interstate
commerce ., "

The article goes on to state that the Coalition "will file
further comments essentially telling OSHA that bounty-hunter
enforcement is mainly motivated more for financial gain than for
effective, uniform enforcement of the law, is deleterious and that
in order to etep such actions, the Coalitien may file guit to
prevent enforcement of Prop. 65 in the workplace." According to

Mr. Landfair, "Such a suit, if successful, would preclude further
bounty-hu ite ¥ ' lace warni and for industrial

products intended exclusively for the workplace™ -- potentially
contravening the intent of Proposition €5.

Thie article concludes: "Heard enough? Stanley Landfair says
the Coalition needs support to carry ita efforte forward, If your
company 18 interested in participating in the Coalition, or
supporting it, or if you would like more - information, contact

Stanley Landfair."

This article ig significant for this Commission to consider.
Mr. Landfair and As You Sow apparently have a leng-running dispute.
Mr. Landfair is attempting to litigate that dispute in as many
forums as posaible, obtaining more clients for his Coalition in the
process, Thus, his submissione to the Commission must be
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considered in the light in which they were intended -- as part of
an isolated, albeit multi-faceted, dispute between Mr. Landfair and
Ag You Sow, where the eXpress goal of Mr. Landfair is to stop the
uge of Proposition 65 Iin the workplace and, to the extent that
Busineas & Professions Code §17200 is also involved, such claims as
well. Their dispute has pothing to with the interplay between the
public and private pector in §17200 actions or the reg judicata
impact of a §17200 settlement.

We urge that this article be submitted to the Commission, and
that the Commission take up the invitation of Professor Fellmuth to
undertake a study of whether and to what extent agtual problems
exist, and again take a serious look whether continued efforts at
revision should go forward in 1light of the dearth of any
substantive evidence of a problem. While we believe that the meost
recent efforts of the Commission are a step forward, the resg
judicata and public prosecutor prilority provisions are still very
controversial and problematic, and from my brief communications
with numerous public interest groups will be actively oppesed.
However, such comments will be submitted to the Commission

separately.
| : Respectfully submitted,
“-\ . —
e ,d’zéa‘,/;':/
ALAN M., MANSFIELD
AMM/jms
Enclosure

cc: Thomas Papageorge, Esq.
Earl Lui, Esq.
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Our Novembar Issus car-
ried & report on an activist
group called As You Sow
{AYS). We noted that this
group, whose main goal
was bounty hunter suils.
against industry, was profif-
ic In the lawsuits It brought
an tahatf of California's
Proposition 8§, the Safe
Drinking Watee and Toxic
Enforcamsnt Act of 1986.

Wae also mentioned that
an industry group was
formad to counter AYS
actions. We contacted the
Coalition of Manufacturers
for tha Responsible Admin-
istration of Proposition 85
to learn what was being
done,

Stanley W. Landfair, an
aftorney with McKenna &
Cunea law firm In Los An-
geles, was kind enough to
bring us up lo date. McKen-
na & Cunac Is administer-
ing the legal needs of the
coaliion. As you know,
most ¢f the work Is in the
form of petitions o state
and federal agencies.

Landiair said that AYS,
which is based in San Fran-
cisco, "has issued hundreds
of E0-day Notices of Intent
to Sue [under Proposition
65]. The majority of its
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recent actions are directed
against manufacturers of
products intended for usa in
the workplace, Inchxiing
institutional and industrial

- gleaners and sanitizers;

automotive coatings and
cleaning products; adhesive
producis and coating prod-
ucts. The manufacturers
and distributors of thesa
products have placed ‘ap-
propriate hazard warnings'
on their labele and Material
Safety Data Sheats in com-
pliance with the Hazard
Communication Standard
promulgated under the

- Oceupational Safaty and

Health Act. The principal
legal question raised in the
As You Sow actiong Is
whether the OSHA
HazCom wamings are
sufficient to satisfy the re-
quirements of Propasitian
65."

In April 1995, the Cualition
of Manufacturers filed &
petition with OSHA, “saek-
ing to cut off such actions.
Tha petition, refarred to
formally as a Complaint
About State Plan Adminis-
tration, or ‘CASPA,’ notes
that Californla’s State
HazCom Plan never has
besn approved by CSHA,
and argués,” sald Landfalr,
"hat tha California Stan-
dard does net meet the
criteria for approval under
28 U.S.C. §667 (c){2). In

this regard, Propositior 65
is Inconsistent wilh the

prohibition of private rights

of action under QSHA."
Thae petition alse arguad
that Prop. 65 is “incansis-

~ tant with the prahibition of

private righis of action un-

der OSHA," and that “any

requirement for a special
Proposftion 65 warning on
Material Safety Data
Sheets and [absts on prod-
ucts whose warnings are
governed by the federal
HazCom standard presents
a torbidden Gurden on inter-
slate commérce and is thus
preempted by OSHA."

-O8HA, said Landfair, 100k
aleng, hard lock at the
CASPA and basically indi-
cated that it would initiate
proceadings which ara
*tantarmaunt to a laderal
rulemaking” In order to
daterming whather the
incorporation of Prop, 65.
into the Calitgrnia Hazard
Communi¢ation Standard
should be,approved.

He sald OSHA, in a No-
vembear 1985 lettar, indicat-
ed it would seek comment

-from Califorpia's Depart-

ment ¢f Occupational Safe-
ty and Heaith, and then
seuk public commsnt. “If
QSHA responds favorably
to the CASPA, its ruling
could effactively foreclose
the enforcement of Prope-
sition 65 in the workplace,
at least Insofar as Proposi-
tion 65 presently is en-

- forced by private party

bounty hunters o impase
waming requiremants on
products that are distributéd
inte California in interstate
commaerce.”

" He added that the Coali-
fion intends further action. It

will file further comments
gssentially telling OSHA
that bounty-hunter anforce-
ment is mafnly motivatad
maore for financial gain than
for etfective, unitorm en-
forcameant of the law, is
dolsterious and that in ar-
der to stop such actions,
the Coalition may file suitto
prevent enforcement of
Prop. 65 in the workplace
unlass lts Incorporation into
Calitornia's HazCom Stan-
dard i3 approved by OSHA,
*Such a suit, it succeasf,
would praciude further
Bounty-hunter sults reqard-
ing workplace warnings and
for industrial products in-
tended exclusively for the
workplace."

If you're wondering just
how important AYS bounty-
huntar actions are, the
group, incorparatad In _
1882, issued over one tun-
drad Prop. B5 "Notices of
Intent to Sue™ in its first
month of existence and has
issued over one thousand

.mora since. The principal

focus of AYS has been
toluene, which is used as a
sofvent in myriad consumer
products from nait pelish to
spray paint to adhesives.
Landiair says AYS “has
reached settloments In
most of its toluane cases,

- with payments ranging from

& few thousand to over &
hundred thousand dollars
per company. Whare com-
paniss have not settied
voluntarily, AYS has not
hesitated to bring sult. its
most notorious case was
brought undsr the caption
As You Sow v. Tha Sher-
win-Witiams Company, et.
al. (Supsr. Ct., San Fran-

cisco, No. 852433] In which

Spray Technology & Marketing for January 1996
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we were lead defense counsel. AYS
sued over one hundred manufactur-
ers, distributors and retailers of aero-
sol paint products, and ultimately
won sattiements which, including its
attorneys' fees and cosis, may have
totaied nearly one miillon dodiars. :

“More recently,” edds Landfair,
*AYS has turned its attention to bulk :
chamical products, industrial uge
products and products manufactured
1o military specificalions. its liigation
tactice have grown even more ag-

- gressive. AYS appears to collast
MSDSs fram the workplace until it
idaniifiss & product that contains
1eluene, or another Proposition 85
chemical, Seizing on the absence of
a Proposition 85 warning for any
such product on tha product label, or ;
any variation from the State’s safe ;;
harbar waming language on the '
MSDSs, AYS issues a natice of
Intent to Sue. Whera the manufac-
turer raspends, AYS demands cop-
les of MSDSE and labsls for all prod-
ucts sokd in Calitornia. If the manuy-
tacturer resisis, AYS threalens to file
a complaint and demand discovery
for the same laformation.

“If the manufacturar talls to respand
or cantinues o resist, AYS files a
gomplaini, and indeed demands
discovary. In the face of such de-
mands, which are axpansive and
burdensome to resist or respond 1o,
most detendants negotiate 10 setlle,
regardless of the merits of the claims
against them.”

* Landfair noted that smalier compa-
niss tand 1o settle quickly. Against
larger companies, AYS “has used
the threat of protractad, high-profile
Propasition 65 Inigation (in which the
manutacturer must reimburse AYS
all of its attormeys' fees and costs, i
AYS pravalla} to extract ‘global’ set-
tiernants, extending to their entire
product lines. In a flurry of recant

_ cases, AYS has obtained out of

* court settlemants from four major
manufacturers, in amounts ranging
from approximately $10¢,000 1o
$250,000 sech.” '

Heard encugh? Stanley Landfair
says the Cealition needs support to
carry its efforts forward, it your com- -
pany ig intsrested in participating in
the Coalition, or supporting It, or if
you world like more Infarmation,
contact Stanley W, Landfair at {213}
243-8277 or Carcl R. Brophy at
{213) 243-6105, :

Or E-mail Spray Technolegy at :
spraytec@aol.com. —MLS 6
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